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Viewing Employer Retaliation
Under the Lens of Forced or
Mandatory Arbitration:
My General Thesis – Employer
Efforts to Pursue and Compel
Mandatory Arbitration Can
Represent a Form of Actionable
Workplace Retaliation
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The Federal Arbitration Act (FAA) approaching 90
as of 2014: Significant Judicial Amendment By
Applying it to Statutory Employment
Discrimination Claims Via Mandatory or PreDispute Agreements to Arbitrate
“When the FAA was passed in 1925, I doubt that any legislator who
voted for it expected it to apply to statutory claims, to form contracts
between parties of unequal bargaining power, or to the arbitration of
disputes arising out of the employment relationship.
In recent years, however, the Court ‘has effectively rewritten the statute’
and abandoned its earlier view that statutory claims were not appropriate
subjects for arbitration.”
Dissent by Supreme Court Justice John Paul Stevens in Gilmer v.
Interstate/Johnson Lane Corp., 500 U.S. 20, 42-43 (1991) (footnote
omitted).
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Employment Discrimination and
Mandatory Arbitration: Supreme Court’s
Overwhelming Approval Under the FAA
 1991: The landmark Gilmer v. Interstate/Johnson Lane
Corp. case opened the door to the use of arbitration for
statutory employment discrimination as a condition of
employment -- mandatory arbitration under the FAA.
 2001: Circuit City v. Adams broadly expands FAA
coverage to most employment disputes.
 2002: The landmark decision in EEOC v. Waffle House
states that the EEOC may still pursue employment
discrimination claims despite the existence of individual
mandatory arbitration agreements.
 2009: 14 Penn Plaza v. Pyett. Unions can agree to compelled
arbitration on behalf of employees.
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 2010: Rent-A-Center v. Jackson. Arbitrator decides validity.

Employment Discrimination and
Pre-dispute Arbitration: Supreme Court
Approval Under the FAA Last Five Years
 2009: 14 Penn Plaza v. Pyett establishes that
unions can create a clear and unmistakable
waiver of an employee’s right to pursue a
statutory discrimination claim in court and
instead be forced to pursue arbitration.
 2010: Rent-A-Center v. Jackson establishes that
even if there is a legitimate challenge to the
validity of the agreement to arbitrate a statutory
employment discrimination claim, the arbitrator,
not the courts, should resolve the validity
6
question.

Employment Discrimination and PreDispute Arbitration in 2014?

Is This Workplace Justice? Legislation/Legal Help?

 Should Congress regulate arbitration
involving statutory discrimination claims
and if so, what would that regulation look
like?
 Absent such legislation which has
languished for years, are there any legal
maneuvers left to provide checks and
balances on arbitration gone wild with
discrimination claims and unbridled
Supreme Court enforcement?
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Employment Discrimination and PreDispute Arbitration in 2014?

Is This Workplace Justice? Agency Help?
 The NLRB has attempted to help through its D.R.
Horton decision finding it to be a chilling effect and
coercive of employee section 7 rights to require
arbitration but ban class arbitration.
 The EEOC has its July 1997 Policy Statement
Criticizing Mandatory Arbitration but the EEOC has
not responded to recent public efforts to either revoke
or reaffirm that 1997 policy.
 With agency support, could employer efforts to
compel arbitration after an employee files a charge
with the EEOC or NLRB be a form of retaliation8
under the Roberts Court’s reading of retaliation?

•
•
•
•
•

What if Retaliation Cases Were the Only
Ones That Employees Brought to the
Roberts Supreme Court?
In the Words of Charlie Sheen?

Burlington v. White. Broad right. 8+1
Humphries v. CBOCS West. 1981. 7-2
Gomez-Perez v. Potter. ADEA Fed. 6-3
Crawford v. Nashville. 7+2
Thompson v. North American Stainless. Scope of Plaintiff
broad. 8-0
• No divisions except recent causation case loss for
employees: Univ. of Texas Southwestern Medical Center
v. Nassar. Retaliation is but-for causation. 5-4
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Burlington Northern v. White (2006):
Expands and Opens the Door to
Retaliation Claims
• In evaluating retaliation claims, “context
matters” as stated by Justice Breyer.
• The plaintiff must show that the employer’s
retaliatory action was “materially adverse”
and that it would have “dissuaded a
reasonable person from making or
supporting a charge of discrimination.”
• The focus is on the “materiality of the
challenged action and the perspective of a
reasonable person in the plaintiff’s position.”
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Burlington Northern v. White (2006):
Expands and Opens the Door to
Retaliation Claims
• Materially adverse analysis is not limited to
materially adverse changes in terms and
conditions of employment.
• Instead the question is whether the
retaliatory action would be materially
adverse to a reasonable employee.
• This standard does not focus on whether the
employee actually received an adverse
change in conditions of employment, i.e.,
termination, demotion, reassignment, etc.
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Next Steps: Using Agency Action to
Support Employee Efforts to Resist
Arbitration as a Form of Retaliation
• National Labor Relations Board: Using employer efforts
to compel individual arbitration and prevent class relief as
a form of coercing employees in the exercise of their
Section 7 rights to pursue concerted activities and more
importantly 8(a)(4) retaliation. D.R. Horton.
• Equal Employment Opportunity Commission: Using
employer efforts to compel individual arbitration and
prevent court relief as a form of retaliation for filling
EEOC charges that would deter reasonable employees
from pursuing discrimination charges. Ralph’s Grocery.
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NLRB and Section 7 Rights and
Individual Arbitration as Retaliation –
Horton Hears A Class!!!
• D.R. Horton, 357 N.L.R.B. No. 184 (1/6/2012), enforced
in part and reversed in part (5th Cir. 12/3/2013).

• Individual Arbitration Agreement also provided a
class action waiver stating only “individual” claims
can be heard in arbitration.
• An arbitrator may not consolidate employees’
claims or otherwise award relief to a “group” or
“class” of employees in a single arbitration
proceeding.
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NLRB and Section 7 Rights and
Individual Arbitration as Retaliation –
Horton Hears A Class!!!
– Michael Cuda had alleged that D.R. Horton had
misclassified him and other superintendents as exempt
under the FLSA and sought overtime compensation and
damages for him and the class through arbitration.
– D.R. Horton responded to Cuda’s request for class
arbitration by asserting that it was defective because the
arbitration agreement prohibited arbitration of collective or
class claims.
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NLRB and Section 7 Rights and
Individual Arbitration as Retaliation –
Horton Hears A Class!!!

• Cuda filed a ULP and GC issued a complaint alleging that
D.R. Horton violated NLRA by coercing employees in the
exercise of their Section 7 rights and retaliation.
• Section 7: Employees may “engage in. . .concerted
activities for…mutual aid or protection.”
• ALJ found mandatory arbitration class waiver didn’t
violate 8(a)(1) by coercing employees’ Section 7 rights.
• ALJ did find DR Horton’s mandatory arbitration policy
“would lead employees reasonably to believe they could
not file charges with the [NLRB]” in violation of Sections
8(a)(1) and (4) retaliation and citing prior NLRB cases.
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NLRB and Section 7 Rights and
Individual Arbitration as Retaliation –
Horton Hears A Class!!!
• NLRB reversed ALJ to find an 8(a)(1) violation for
class arbitration waiver as “careful accommodation”
of Section 7 rights and FAA’s pro-arbitration policy.
• Supreme Court’s FAA jurisprudence notes that
parties cannot be required to forego the vindication
of any substantive statutory rights.
• NLRB found Section 7 rights violation was
substantive as the process of seeking a class is
distinguished from the process of certifying a class
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which is procedural.

NLRB and Section 7 Rights and
Individual Arbitration as Retaliation –
Horton Hears A Class!!!
• NLRB also agreed with the ALJ that the arbitration
policy included language that “reasonably would
lead employees to believe that they were prohibited
from filing charges with the Board” in violation of
8(a)(1) and did not need to rule on the similar
8(a)(4) violation as it would not affect the remedy.
• Specifically, Board found there was no evidence that
the employer told employees “that they would still
be able to bring complaints to the EEOC or similar
17
agencies.”

NLRB and Section 7 Rights and
Individual Arbitration as Retaliation –
Horton Hears A Class!!!
• 5th Circuit decision, 2013 WL 6231617, 12/3/2013
rejects the NLRB’s analysis with respect to the FAA
and finds that the NLRB failed to accommodate the
FAA’s broad policy requiring enforcement of
arbitration agreements.
• 5th Circuit finds that arbitration agreement was
procedural and not substantive and the NLRA does
not have a provision requiring that it ignore the
requirements of the FAA.
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NLRB and Section 7 Rights and
Individual Arbitration as Retaliation –
Horton Hears A Class!!!
• Although 5th Circuit decision rejects the NLRB’s
efforts to protect employees from forced arbitration
with a class waiver, there is a powerful silver lining.
• The Court found the NLRB properly concluded that
language in the arbitration agreement “would lead
employees to reasonably believe that they were
prohibited from filing unfair labor practice charges”
and enforced the NLRB order requiring the
employer take corrective action because the
arbitration agreement violated Section 8(a)(1). 19

1997 EEOC Arbitration Policy
• The EEOC concluded that mandatory arbitration
should not be enforced in its 1997 policy statement.
• 1997 statement reiterated the EEOC’s 1995 policy
statement opposing the use of mandatory
arbitration agreements as a condition of
employment.
• The primary and only Supreme Court case
involving enforcement of statutory discrimination
claims in existence at the time of the 1997 EEOC
policy statement was the 1991 Gilmer decision.
• The EEOC has never updated its view on
mandatory arbitration since 1997.
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EEOC Arbitration Policy After
1997: Inaction and Informality
• In 2004, the EEOC acknowledged it was evaluating
its 1997 arbitration policy critical of mandatory
arbitration which was still “technically in effect”
but there was a “lot of confusion” about its
application after a June 18, 2004, EEOC settlement
of a 9th Circuit case, EEOC v. Luce, Forward.
• Even after landmark decisions including a 2001
decision in Circuit City v. Adams and the 2002
EEOC v. Waffle House decision which further
explain the boundaries of mandatory arbitration of
employment discrimination claims, the EEOC has
not addressed the continuing vitality of its 1997
21
arbitration policy.

EEOC Arbitration Policy After
1997: Inaction and Informality
• Meanwhile the Court has continued to endorse
broad mandatory arbitration of employment
discrimination claims in the union setting, 14 Penn
Plaza v. Pyett (2009), and the individual-employee
setting, Rent-A-Center v. Jackson (2010).
• Circuit City, Waffle House, Pyett, and Jackson
represent a decade of decisions during two different
Presidential regimes without any EEOC effort to
address these decisions in light of the 1997 policy.
• Despite Congressional activity, no successful bills
have even been brought to the President to address
enforcement of arbitration agreements to guide22the
resolution of employment discrimination claims.

EEOC Arbitration Policy After
1997: Inaction and Informality
• The Congressional inaction highlights political difficulties
that may have played a critical role in the EEOC not taking
any formal action as well.
• In 2011, the EEOC invited public comment as part of a
preliminary plan to conduct a comprehensive review of its
existing rules.
• The Chamber of Commerce urged repeal at that time of the
EEOC’s 1997 mandatory arbitration policy.
• AARP and NELA responded by disagreeing with the
Chamber of Commerce’s urged repeal of the arbitration
policy.
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EEOC Arbitration Policy After
1997: Inaction and Informality
• In July 2012 at an EEOC meeting to discuss its Strategic
Plan, NELA continued to argue for reaffirming the 1997
arbitration policy.
• Instead, the EEOC identified five rules it would review and
did not comment about any potential changes to the
arbitration policy in response to the Chamber of
Commerce’s request for revision and the NELA’s request to
reaffirm that policy.
• This limits analysis of EEOC policy to reviewing its
approach in lawsuits where the EEOC either raised or
supported the position that mandatory arbitration
agreements should not be enforced starting with its
landmark 2002 decision in EEOC v. Waffle House.
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EEOC v. Waffle House (2002)
• Can the EEOC seek both legal and equitable victimspecific relief against an employer in court for an
individual under Title VII when there was a mandatory
arbitration agreement?
• Yes. Even though individuals have signed agreements to
arbitrate, the EEOC is seeking to vindicate the broader
public interest through its enforcement action authority
and may seek full relief in court as the EEOC did not
agree to arbitrate.
• Court leaves consequences of prior adjudication in
arbitration open by saying “ordinary principles of res
judicata, [and] mootness” may still apply.
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EEOC v. Waffle House (2002)
Ten Plus Years Later
• Consequences of the Waffle House decision?:
– Mandatory arbitration agreements are not full-proof
guarantees for employers to force employees out of
court resolutions. But, chances that the EEOC will
take the case for the employees are not high either.
– A decade after Waffle House, the EEOC’s policy on
mandatory arbitration enforcement is unclear and
employers may be trying to compel arbitration to
circumvent the EEOC’s actions via Waffle House.
– This leaves a review of the EEOC’s informal positions
and approaches in litigation activity as the only way to
assess its real policy with respect to enforcement of 26
mandatory arbitration agreements after Waffle House.

Hit and Miss Approaches of the EEOC to
Addressing Mandatory Arbitration Via Litigation
• After Waffle House, Employers appear to have
taken notice of the res judicata language (dicta?) in
the case by responding to cases that involve EEOC
action or potential action by seeking to prevent
individual claimants from becoming involved in
the EEOC action by compelling arbitration.
• Several cases since Waffle House have involved
efforts to compel arbitration of individuals
regardless of the EEOC’s involvement. See, e.g.,
EEOC v. Rappaport, Hertz, Cherson & Rosenthal,
P.C. (N.Y.); EEOC v. Woodmen of the World Life
(Neb.); EEOC v. Ralph’s (Ill.); and EEOC v.
Physician Services (Ky.).
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Hit and Miss Approaches of the EEOC to
Addressing Mandatory Arbitration Via Litigation
• EEOC has attacked a few employer actions to
compel arbitration as retaliation. Bagby; Ralph’s
• Yet, all of these cases provide no clarity about the
EEOC’s policy.
• Is the EEOC just concerned about proceeding
independently under Waffle House or does it have
broader concerns to challenge employer efforts to
compel individuals to arbitrate after a charge is filed
and pending or about to be filed?
• My thesis is that the EEOC policy should be
broader and based upon the Supreme Court’s
enthusiastic endorsement of retaliation claims when
employers try to compel arbitration.
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My Thesis: Intersecting White and Waffle House
Leads to the Development of a Viable Claim of
Retaliation When Employers Try to Compel
Arbitration After An Employee Files A Charge
• EEOC v. Bd of Governors, 7th Circuit found retaliation in
agreement to arbitrate that prohibits filing of EEOC charges.
• EEOC v. Luce, Howard, the EEOC alleged in a 9th Circuit
case that it was retaliation when a law firm denied
employment to the plaintiff who refused to sign an
arbitration agreement. The court remanded it back to the
district court allowing the EEOC to pursue its “novel
theory” which had not been developed on appeal. But the
EEOC settled that case on June 18, 2004.
• Bagby Elevator, the 11th Circuit court found it was
retaliation to try to make an employee agree to arbitrate a
claim as a condition of continued employment rather than
29
pursuing the charge as filed with the EEOC.

My Thesis: Intersecting White and Waffle House
Leads to the Development of a Viable Claim of
Retaliation When Employers Try to Compel
Arbitration After An Employee Files A Charge
• Now after White, one can ask would the act of attempting to
compel arbitration deter a reasonable person from pursuing
the right to file a discrimination charge?
• By trying to compel arbitration as a response to an EEOC
charge filing, wouldn’t that deter a reasonable person from
filing a discrimination charge under the belief that filing
such a charge would be useless if the employer can just
compel arbitration and remove the employee from the
EEOC process?
• Waffle House talks about the importance of public interest
vindication.
• That public interest would be harmed if employees are30
deterred from filing charges.

A Classic Example: EEOC v. Ralph’s
Consent Decree Entered May 22, 2008
• Doris Martinez employed Dec. 2002-Feb. 2003.
• At hire, she signed arbitration agreement.
• After being terminated Feb. 25, 2003, she filed a discrimination
charge with the Illinois Department of Human Rights (IDHR)
which was jointly filed with the EEOC.
• Ralph’s petitioned in federal court and then in state court to stay
IDHR process and compel arbitration.
• EEOC moved to enjoin Ralph’s petition based primarily on Waffle
House finding of the EEOC need to vindicate public interest and
“chilling effect on other employees” if Ralph’s could prevent
EEOC’s investigation. The motion was granted.
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A Classic Example: EEOC v. Ralph’s
Consent Decree Entered May 22, 2008
• Martinez filed two more charges in June 2003 and September 2003
alleging now that Ralph’s had retaliated against her by trying to
compel her to arbitrate after filing her discrimination charge and by
petitioning the IDHR to cease its process.
• In granting the injunction preventing Ralph’s efforts to compel
arbitration and cease the IDHR investigation, the court focused on the
chilling effect and the meaningless that filings would have for other
employees who are covered by arbitration agreements.
• So can Ralph’s efforts to compel arbitration as an end-run to prevent
the EEOC from pursuing the matter under Waffle House represent a
valid claim of retaliation under Title VII.
• We don’t ultimately know because Ralph’s settled.
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A Classic Example: EEOC v. Ralph’s
Consent Decree Entered May 22, 2008
• But the terms of the consent decree are quite interesting:
• The EEOC alleged that Ralph’s retaliatory acts were:
– “sending Martinez a threatening letter and filing suit against her
in both federal and state court claiming that her filing of a
charge…violated Defendant’s mandatory arbitration policy.”
– “as to a class of employees…maintaining a mandatory arbitration
policy that interfered with the right of employees to file charges
of discrimination.”

• Ralph’s denied the allegations.

33

A Classic Example: EEOC v. Ralph’s
Consent Decree Entered May 22, 2008
• But the consent decree established an injunction against
Ralph’s and its employees for “retaliation against any
person because such person has opposed any practice
made unlawful under Title VII or the ADA, filed a charge
… or coercing an employee who files a charge.”
• Ralph’s had to pay Martinez $70,000.
• Ralph’s must train employees on filing charges without
retaliation and not use lawyers involved in creating its
arbitration clause.
• “Ralph’s…shall not maintain an arbitration agreement that
deters or interferes with employees’ right to file charges
with the EEOC….”
• Finally Ralph’s must modify its mandatory arbitration
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policy as follows:

A Classic Example: EEOC v. Ralph’s
Consent Decree Entered May 22, 2008
• New required language in bold to be inserted into
mandatory arbitration policy agreement: “Nothing in this
Agreement infringes on an employee’s ability to file a
charge or claim of discrimination with the U.S. Equal
Employment Opportunity Commission or comparable
state or local agencies. These agencies have the
authority to carry out their statutory duties by
investigating the charge, issuing a determination, filing
a lawsuit in Federal or state court in their own name,
or taking any other action authorized under these
statutes. Employees retain the right to participate in
such action.” [italics added].
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The Solution – Addressing Retaliatory Actions
Through Employer Efforts to Compel Arbitration

• Agreements to arbitrate should have language banning
retaliation as in Ralph’s as a matter of EEOC enforcement.
• Once a dispute becomes known, the employer should offer
arbitration rather than waiting for an EEOC charge to be
filed and certainly before any indications that the EEOC is
going to pursue the case.
• If the EEOC is still in the picture, it is retaliation for the
employer to pursue compelling individual arbitration.
• Likewise, it is a ULP to try to force arbitration rather than
36
allowing the NLRB process to proceed.

CONCLUSION
• Pre-dispute or mandatory arbitration, as a substitute for
court, should not deter or dissuade reasonable employees
from filing charges of employment discrimination or else
it will be unlawful retaliation.
• Now the EEOC can apply the merger of principles from
White and Waffle House to suggest a clearer approach
rather than an informal, ambiguous EEOC approach to
enforcement of mandatory arbitration agreements.
• If arbitration is to maintain any value as a dispute
resolution tool for statutory employment discrimination
disputes, employers should not be allowed to pursue it in
retaliation for filing a charge and as a shield to an EEOCdriven action allowed by Waffle House or NLRB
resolution as identified by D.R. Horton.
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Arbitration of Employment Discrimination Disputes
as a Condition of Employment” (July 10, 1997)
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Strategic Response to the Civil Rights Act of 1991,
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39
(2013).

For Additional Background

• Lawrence A. Cunningham, Rhetoric Versus Reality
in Arbitration Jurisprudence: How the Supreme
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For Additional Background
• Jean R. Sternlight, Forced Arbitration Undermines
Enforcement of Federal Law by Suppressing
Consumers’ and Employees’ Ability to Bring
Claims, Congressional Testimony (12/17/2013).
• Mark A. Altenbernt, Comment, Will EEOC v. Waffle
House, Inc. Signal the Beginning of the End for
Mandatory Arbitration Agreements in the
Employment Context? 3 Pepperdine Disp. Resol. J.
221 (2003).
• Beth M. Primm, Comment, A Critical Look at the
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The End
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